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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 3841 of 2014
U/s 379 of I.P.C.

State

-Vs-

Habibul Rahman.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Mahiuddin Ahmed, Advocate….............for the accused-person.  

Date of Evidence : - 06-04-19, 11-07-19, 07-08-19 & 21-08-19;
Date of S.D : - 27-08-19;
Date of Argument : - 27-08-19;
Date of Judgment    : - 09-09-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 13-09-14

one Asraf Ali lodged a First Information Report before the Officer-in-Charge

of Dhubri Police-Station, stating that on 06-09-14, at about 3 p.m., accused

mentioned  in  the  ejahar  had  committed  theft  of  his  Samsung  Mobile

handset  bearing Airtel  Sim no.  9954795525 from Dhanpatti,  situated at

Dhubri Chok Bazar.     

2. On receipt of Ejahar, the Officer-in-Charge Dhubri of P.S. registered a

case  being  the  Dhubri P.S. case  no.1157 of  2014,  u/s  379 of  I.P.C  and

launched investigation of the case. During the period of investigation of the

case,  Investigating  Officer  visited  the  place  of  occurrence,  prepared

sketch-map of the place of occurrence and examined witnesses. Seized one

Samsung  mobile  handset  and  two  sim  cards.  On  completion  of

investigation of the case, A.S.I Sadhan Ch. Dutta submitted charge-sheet of

the case against above named accused u/s 379 of I.P.C.

3. In pursuant to the court process, accused appeared before the Court

and he  was  allowed to  go  on  bail.  Copies  of  relevant  documents  were



2

furnished to accused. After having heard both sides and considering the

material on record, charge of the case u/s 379 of IPC was framed against

accused.  The  particulars  of  charge  u/s  379  IPC  were  read  over  and

explained to accused. He pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined six numbers of witnesses. In

view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

5. Whether  the  accused  on  06-09-14,  intending  to  take  dishonestly

Samsung mobile phone bearing Sim card no.9954795525 out of possession

of complainant, without his consent moved it in order to such taking and

thereby committed an offence punishable u/s 379 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Nitesh Patowari (p.w.1) stated that he does not know informant and

accused of this case. The incident took place in the year 2013/2014 and at

about 2/ 3 p.m. He heard that someone had stolen mobile phone in front of

his  shop.  He  does  not  know  whose  mobile  was  stolen.  His

cross-examination  was  declined  by  the  defence  counsel  appeared  for

accused.

7.  Mofijul Hoque (p.w.2) stated that he does not know informant and

accused.  In  the  year  2014,  one  day  at  about  12  p.m.,  he  heard  that

someone's cycle had stolen. He heard that the said cycle was stolen from

house of Abdul Rashid. In his cross-examination, p.w.2 stated that he does

know much about the incident.

8. Asraf  Ali,  complainant  of  this  case  deposing as  p.w.3  stated  that

Ext.1 is ejahar and Ext.1(1) is his signature. The incident occurred in the

year  2014 and at  about  3/3.30 p.m.  On that  day,  he put  his  Samsung

Mobile in his shirt’s  pocket and hanged it.  He was working as Mason in

Hotel  Bijoy  Residency.  Thereafter,  he  came to  the  place  where  he  had

hanged his shirt to make a call and he did not find his mobile in his shirt’s

pocket. Then, he asked labourers regarding missing of his mobile phone

who were also working at there. One labour namely, Monowar Hussain and
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another let him know that an unknown person had come there and ask

labourers whether Babul Mistri is working at there. Labourers informed him

that that unknown person left the place prior to his arrival. He rang in his

mobile number by using another Mobile phone and he found his phone

switched off. He informed Airtel Office about missing of his Mobile so as to

ensure deactivation of his number. He asked his co-workers to be vigilant.

About  seven days of  the incident,  once again  the unknown person had

come to Bijoy Residency, Monowar Hussain and Jaidul informed him and he

rushed to Bijoy Residency. He found accused standing in the dock. At there

on being asked by him and Monowar Hussain along with others, accused

admitted about commission of theft of his mobile and sold at Rs.700/- to

someone. They informed police and police came. Police arrested accused

and  he  lodged  the  ejahar.  Police  recovered  stolen  mobile  from  the

purchaser.  He does  not  know from whose  possession  it  was  recovered.

Police seized the mobile vide Ext.2 and Ext.2(1)  is  his signature.  Police

recorded  his  statement.  In  his  cross-examination,  p.w.3  stated  that  he

lodged ejahar after seven days of missing of his mobile and he did not

mention  delay  of  lodging  ejahar.  He did  not  see  accused  removing  his

mobile phone and others also did not see. At the time of incident, about 5/6

persons  were  working  as  labours  in  Bijoy  Residency.   He  denied  the

suggestions made by defence counsel on behalf of accused.

9. Monowar Hussain (p.w.4) stated that he knows informant as well as

accused of this case. The incident occurred about 4/5 years ago. On the

day  of  incident,  he  was  working  under  Head  Mason  Asraf  Ali  near

Dhanpatty,  Dhubri.  On that  day,  a mobile phone belonged to informant

gone missing. The accused standing in the dock today had entered in the

Hotel, on that day, where they were working. Asraf Ali was working keeping

his mobile phone in his shirt. Later, when Asraf Ali wanted to make a call,

he found his mobile phone missing from his shirt and asked them. They

informed him about arrival of accused standing in the dock. Asraf Ali asked

them to keep an eye on outsider. After a week, accused once again visited

the  Hotel  where  they  were  working  and  they  recognized  him.  They

restrained accused and informed Asraf Ali. Asraf Ali interrogated accused

regarding his missing Mobile and accused admitted about commission of
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theft  of  the  mobile.  Accused  sold  the  same  to  someone  residing  at

Bidyapara area. Later, Police arrived and apprehended accused. Accused

led Police to the person whom he had sold the Mobile Phone. Police gave

zimma of  the stolen mobile to Asraf  Ali.  In  his cross-examination,  p.w.4

stated that he did not see who had taken Mobile phone from shirt’s pocket

of informant. At the time of incident, there were about 15/16 people at the

hotel.  They  saw  accused  coming  to  the  place.  He  forgets  the  date  of

incident.  Police  took  both  Informant  and  accused.  He  denied  the

suggestions made by defence counsel on behalf of accused.

10. Prem Sarma (p.w.5)  knows informant.  He does not know accused

standing in the dock. The incident occurred about 4/5 years ago. He was

informed by labourers that someone had stolen mobile of Asraf Ali. About

one week later,  at about 3 p.m., Asraf Ali  rang him and asked to come

Dhubri, Sadar Police Station. Police showed a Mobile Phone and asked to

him to  sign  on  a  paper  for  being  identified  mobile  of  Asraf  Ali.  In  his

cross-examination,  p.w5  stated  that  he  does  not  know  who  stole  the

mobile.

11. Sadhan Ch. Datta (p.w.6) stated that on 13-09-14, O/c Sir of Dhubri

PS  endorsed  him  to  investigate  this  case.  He  visited  the  place  of

occurrence,  drew sketch  map  of  the  place  of  occurrence  and  recorded

statements of the witnesses. Witnesses detained accused at there and he

brought accused at Thana. He examined accused and forwarded to court.

Ext.-3  is  charge  sheet  and  Ext.-3(1)  is  his  signature.  In  his

cross-examination,  p.w.6  stated  that  as  per  FIR,  the date of  incident  is

06-09-2014.  Ejahar  lodged  on  13-09-14.  He  recorded  statements  of

witnesses at the place of occurrence. At the place of occurrence, he did not

find mobile in the possession of accused. He found mobile in the house of

accused. He denied that he had not found mobile in the house of accused.

He prepared seizure list at the time of recovery of mobile phone. There are

two witnesses in the seizure list. Number two witness is complainant. At

the time of seizure, no family member was present in the house of accused

and therefore, he did not take signature family member of accused in the

seizure list. He denied that accused had not committed theft of mobile and
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stolen mobile was not recovered from his house. He made Nitish Patowari

as witness.

12.    Thus, in view of the above discussion of evidence of prosecution

witnesses, it is appeared that prosecution case is based on evidence of

p.w.-3 and p.w.-4. P.w.-1 and p.w.-2 are ignorant about the incident. P.w.-5 is

seizure witness.  P.w.-3 and p.w.-4 did not  see accused removing mobile

handset from shirt’s  pocket. P.w.-3 and p.w.-4 claimed that accused had

confessed commission of  theft  of  mobile phone.  Police recovered stolen

mobile phone and handed over to complainant. But, p.w.-3 and p.w.-4 do

not know as to how the stolen mobile handset recovered and from whose

possession. P.w.-6 stated that he recovered mobile phone from house of

accused. Ext.-2 also shows one Samsung mobile handset GTC 3322 was

recovered from possession of accused. P.w.-3, p.w.-4 and p.w.-6 cleared in

their evidence that they had not found stolen mobile handset at the time of

apprehension of accused. P.w.-3 and p.w.-4 did not say in their evidence

that police had recovered mobile handset from house of accused. P.w.-3

was present at the time of recovery of mobile handset and also signed on

ext.-2 as seizure witness no. 2. He did not say that police had recovered

mobile handset from house of accused.  From ext.-2, it  is appeared that

Mafijul Haque (p.w.-2) is no.-1 seizure witness regarding recovery of mobile

handset. But, p.w.-2 stated in his evidence regarding stolen of a cycle from

house of Abdul Rashid. Thus, from the evidence of p.w.-3 and p.w.-4, mobile

handset was not recovered from accused at the time of his detention. But,

according to p.w.-6, he recovered stolen mobile from house of accused.

Ext.-2 does not show search of a house. Therefore, I found, it is not safe

case to hold accused guilty for commission of offence punishable u/s 379

IPC on the basis of evidence of p.w.-3, p.w.-4 and p.w.-6. P.w.-3 would have

stated certainly in his evidence if  his stolen mobile had been recovered

from house of accused. No one see accused taking mobile phone from shirt

of complainant.

13. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  charge  against

accused beyond all reasonable doubt. Therefore, accused is acquitted from

the charge u/s 379 IPC on benefit of doubt and set at liberty forthwith. The
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seized  Samsung  mobile  handset  was  already  given  in  zimma  to

complainant.  He  is  entitled  to  keep  the  seized  mobile  handset  in  his

possession. Accused is under jail custody. Accused is allowed to go on bail

of Rs. 5,000/- with a local surety of like amount, in default, shall remain in

jail for another period of six months from the date of this order.

14. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 09th day of September, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-  PW- 1 Nitesh Patowari,

    PW- 2 Mofijul Hoque,

    PW- 3 Asraf Ali, (complainant)

    PW- 4 Monowar Hussain,

    PW- 5 Prem Sarma,

    PW- 6 Sadhan Ch. Datta,

   

2. PROSECUTION EXHIBITS:-   Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.3.

     Ext.  seizure list &

       Ext. 2(1) is signature of p.w.3.

     Ext.  3 charge sheet &

       Ext. 3(1) is signature of p.w.6.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri


